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EDITORIAL NOTES. 


The government of municipalities in this state, as elsewhere, has 
not been as satisfactory as lovers of civic reform would like, and, 
under present conditions of party feeling and strife, it is not likely. 
to be greatly improved by either the force of public opinion or of leg- 
islative amendments to charters. In this connection there will be, 
or ought to be, a great deal of interest on the part of our citizens in 
the experiment which is about to be tried at Des Moines, Iowa. A 
new charter has been secured for that city, which is intended to take 
the city government entirely out of politics and to place it upon a 
purely business basis. The secretary of the League of American 
Municipalities says that this charter “will come nearer to making the 
city government a government by the people than any other plan that 
has yet been adopted in this country.” While every newspaper in the 
city was against it, the Governor of the state favored it, and the legis- 
lature was determined to give the matter a test. The new govern- 
ment is to be instituted in April. Under the charter the entire affairs 
of the city will be conducted by a mayor and four councilmen, all 
elected at large, without regard to ward or other sectional lines, and, 
what is more important, without regard to party lines. here will 
be a primary election in the city in february to select candidates for 
the five offices, and an election at which the voters will choose be- 
tween the candidates selected at the primaries will be held in March. 
At neither the primary nor final election, however, will there be any- 
thing on the tickets to indicate what ward or section any candidate 
comes from, or of what party he is a member. This non-partisan 
election is probably the most unique feature of the Des Moines char- 
ter, whether it is the most important or not. The primary election 
is held the second Monday preceding the general municipal election. 
Any citizen who desires to be a candidate for the office of either 
mayor or councilman files a petition signed by not less than twenty- 
five legal voters ten days before the primary, stating the office for 
which he desires nomination. There is only one ticket in either the 
primary or general election. In the primaries the names of all the 
candidates are arranged, alphabetically, under the name of the office 
for which they are candidates. A Des Moines primary ballot will 
look something like this: 
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[Place a cross in the square preceding the names of the parties you favor as candidates for the 
respective positions. } 
CANDIDATES FOR NOMINATION FOR MAYOR AND COUNCILMEN OF DES MOINES CITY AT 
THE PRIMARY ELECTION. 











For Mayor. For Councilmen, 
(Vote for one.) (Vote for four.) 
James Atkins ——Stephen Hillman 
Peter Bailey Robert Mills 
Thomas Caldwell —— William Nilison 








Henry Osborn 
Thomas Richards 
—— Albert Thomas 


The two mayoralty candidates and the eight councilmanic can- 
didates receiving the highest number of votes become the official 
nominees, and their names, and no other names, are printed on the 
ballot at the general election, in the same way as at the primary elec- 
tion, the voters at the general election choosing between the two may- 
oralty nominees, and voting for any four of the eight councilmanic 
nominees. This plan is expected to discourage any attempt to manip- 
ulate the primaries in the interest of any candidates or set of candi- 
dates, as there will always be minority nominees, regardless of what 
is the vote in the primaries. 


—Nathaniel Wilkins 








Under ,this charter the mayor and all the councilmen are elected 
for two years. Under the recall, which is a feature of the charter, a 
special election to unelect any one of these five officials must be held 
at any time it is demanded by a petition of twenty-five per cent. of the 
number of voters who voted for mayor at the last election. The same 
method of nominating and electing as in the regular election is to pre- 
vail in a special recall election, excepting that the official whose recall, 
or removal from office, is demanded shall have his name printed on the 
primary ballots without petition, unless he asks that it be left off. In 
case of a vacancy arising because of death or resignation, the remain- 
ing members make an appointment to fill the vacancy. The mayor 
and four councilmen thus elected are to govern the city. The mayor 
is chairman of the council, but has no veto power, although he or two 
of the councilmen must sign any resolution or ordinance before it 
becomes effective. The executive and administrative powers, author- 
ity and duties in the government are distributed among five depart- 
ments. These are the departments of public affairs, accounts and 
finances, public safety, streets and public improvements, and parks 
and public property. In Des Moines the council is to take over and 
distribute among these five departments all the powers and duties 
now held or performed by the mayor, city council, board of public 
works, park commissioners, board of police and fire commissioners, 
board of water works trustees, board of library trustees, solicitor, 
assessor, treasurer, auditor, city engineer and other boards and officers. 
Under the charter, the mayor is made the head of the department of 
public affairs. Each councilman is assigned to the chairmanship of 
one of the other four departments, the assignments being made by 
majority vote of the council. The mayor has a vote in the council. 
All the offices are filled by appointment by a majority vote of the 
council, and the council prescribes the powers, duties and authority 
of each department and department head. Any officer or assistant 
named by the council may be removed from office at any time by a 
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majority vote. The power of removal, however, does not apply to 
clerks and subordinate officers and employees, who are placed under 
civil service rules, are appointed from lists of competitive applicants, 
and are only removable for cause, after a hearing. There is a city 
civil service commission of three members, appointed by the council, 
the members holding office for different terms. 


The salary of the mayor of Des Moines, under the new charter, 
will be $3,500 a year, and the councilmen will receive $3,000 a year 
each. No franchise grant of any kind made by the council is to be 
effective until it has been approved by a majority vote of the voters 
of the city at a special election. All ordinances, excepting those of an 
emergency nature, which must receive a two-thirds vote in the coun- 
cil, are subject to a popular protest and referendum. Such ordinances 
are not to go into effect until ten days after their passage. If, within 
such ten days, a protest and demand for a referendum vote is filed 
by twenty-five per cent. of the voters the question of its adoption is 
referred to a special election. A majority vote against the measure 
in such an election acts as a veto. If twenty-five per cent. of the 
voters of the city petition for the passage of any resolution or ordi- 
nance, and the council fails or refuses to pass such a measure in the 
form it is presented, within twenty days after the filing of the petition, 
the question of its adoption must be referred to a popular vote at a 
special election called on ninety days’ notice. If, at such an election, 
the measure petitioned for receives a majority vote in its favor, it 
becomes effective without further action by the council. 

Certainly this form of charter is clearly a representative one. It 
places the entire government in the hands of the people by the refer- 
endum, the initiative and the recall. Under its form of non-partisan 
elections it is believed that politics, especially party politics, will be 
practically eliminated. No franchise or other public right can be 
given away without the consent of the people. Under the recall the 
people can remove from office any official who does not suit them. 
Under the initiative the people can compel the council to pass any law 
or ordinance they want passed. Under the referendum the people can 
prevent the passage.of any law or ordinance they don’t want. We 
like the idea of having all aldermen elected at large, because that 
must do away with the present evils of ward politics, and by having 
one member of the council at the head of a city department the re- 
sponsibility is fixed. The salaries are just and sufficient to attract 
men of ability and integrity. The only objection which seems to 
have been made to the charter by the newspapers is that it is. too 
radical, but just this sort of radical reform we need if we are to have 
ideal city government. 





It is certainly to be hoped that the Congress now in session will 
adopt the views of the post office department at Washington, and 
inaugurate a system both of postal savings banks and a parcels post. 
There is an immense deal of information and of good sense in the 
report made by the postmaster general concerning the matter of 
postal savings banks, which have been in such successful operation in 
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‘Great Britain, Australia, New Zealand, Belgium, Canada, Italy, Japan, 
Netherlands, France, Austria, Sweden, Hungary and the Philippine 
Islands. It shows what an enormous quantity of money had been 
hoarded or withdrawn from circulation during the recent financial 
flurry by foreigners in this country, who were unwilling to trust the 
banks. One peculiar method of withdrawing money from circulation 
has been practiced to an extent which none but the government could 
know, and consists in persons securing for themselves postal money- 
orders and then holding on to the orders. Millions of dollars were 
thus paid into the various post offices of this country, and while 
Uncle Sam has the money no interest can be paid upon it, nor can 
it be circulated. If there were postal savings banks this money could 
be used by the government, which would deposit them in the bank at 
a rate of interest and would also pay some interest to the depositor. 
By this method of putting money aside, or by an actual hoarding, it 
is estimated that at least $60,000,000 were withdrawn from the banks 
of New York City alone during November and December. As is 
well said, both foreigners and our own people temporarily lose faith 
in banks, but they do not lose faith in the government. As to a par- 
cels post, only the combined influence of the express companies has 
prevented the passage of a law covering the case long ago. In other 
countries parcels post is a matter of course and is an integral part of 
the post office system, and the people do not know what to do without 
it. It must come in the United States, and the sooner the better. 


Probably an effort will be made to have Congress pass an Inheri- 


tance Tax Law similar to that which obtains in Great Britain, France 
and Germany. In those countries it has been a large source of reve- 
nue. The act of 1894 in Great Britain, and an act somewhat similar 
in Switzerland, impose an inheritance tax at rates increasing with the 
size of the estate to noticeably high percentages. [France and Ger- 
many followed Great Britain with similarly progressive percentages, 
until inheritances exceeding $250,000, if going to distant relatives, are 
taxed 25 per cent. It is doubtful, however, if Americans will make 
up their minds that a government inheritance tax is necessary or just. 
In time of war, under certain conditions, it might become a necessity, 
but we are now living in times of peace, and the naked question of 
justice should alone be considered. For ourselves we exceedingly 
doubt whether the inheritance tax of the several states, in some of 
which, notably in the state of New York, it is very high, is justified. 
What good reason can be given for the state to pounce upon the 
property of a decedent and take from it a large percentage under the 
plea that the relatives to whom the estate is bequeathed did not earn 
it, and should not be entitled to practically the whole of it?) Of course 
there is some force in the argument that the state is the protector of 
the rights of property, and that by its “safe and sane system” of gov- 
ernment it has enabled the decedent to accumulate, hold and transmit 
valuable property to his family and relatives. Perhaps one would 
hardly undertake to say that a small inheritance tax is altogether un- 
just, keeping in mind the foregoing argument. But some of the in- 
heritance tax laws of various states seem very much to smack of pub- 











pan, 
pine 
been 
icial 
the 
ition 
ould 
ney- 
vere 
rhile 
can 
ould 
k at 
itor. 
g, it 
inks 
s is 
aith 
par- 
has 
ther 
t of 
10ut 


1eri- 
lice 
eve- 
ilar 
the 
1eT- 
ges, 
are 
ake 
ust. 
ity, 
1 of 
ely 
» of 
ied. 
the 
the 
arn 
irse 
- of 
oOF= 
mit 
uld 
un- 
in- 
ub- 





a RR We ee 


EDITORIAL NOTES. 5 


lic robbery, and if the United States government is also to step in and 
take an equal or larger share, would not the same designation apply 
to it? 





At a recent banquet to Governor-elect Fort in East Orange, he is 
stated to have said, in an address, that if the various officials of the 
state during the next three years do not enforce the laws, “there will 
be a lot of them who will lose their places.” Evidently the Governor- 
elect has in view a removal law similar to that in the state of New 
York, or possibly original with himself. We are looking with much 
interest to his first annual message to see what he may have to say on 
this question. It is to be hoped that he will strongly urge such a law 
and insist upon it that it be passed. There is no reason why an ap- 
pointed official should not be removed if he does not attend to the 
duties of his office with alacrity, persistency and vigor. Nor is there 
any reason why an official who is elected should not also be removed 
by the Governor for good cause shown. 


The new law governing divorce has gone into effect with the first 
of January, and it ought to prove wholesome. Under this law litigants 
in contested divorce cases must wait for six months after the court 
has reached its decision before the final decree of divorce is granted, 
and parties in uncontested cases must wait a like period after the filing 


of the master’s report. There has been a rule of the Court of Chan- 


cery that in uncontested cases the testimony must be kept on file in 
the clerk’s office for thirty days before the decree is issued. It is prob- 
able that the Chancellor will abolish the present thirty-day rule when 
the new law becomes operative, as the purpose of the delay is fully 
covered by that act. In contested cases, under the old law, divorced 
parties in a suit were at liberty to re-marry at once, unless an appeal 
has been taken before the filing of the final decree. Under the new 
practice a decree nisi, or intermediate decree, will first be entered to 
remain in force until the expiration of the six months, when the de- 
cree will be made absolute. The decree nisi will be applicable to both 
contested and non-contested cases. 


The Essex county grand jury recently made a presentment on the 
subject of disorderly houses and the admission to theatres of children 
unaccompanied by parents or guardians, and it is to be hoped that it 
will have an effect. On the subject of the theatres the presentment 
says: “The evidence in criminal hearings given before this body, cor- 
roborated by independent investigations of our own as well as the 
testimony of those most familiar with the causes leading to the com- 
mission of crime, proves that certain theatres are nothing less than 
centres of moral infection among the juvenile portion of this county. 
At least two-thirds of the audiences of these theatres are ordinarily 
composed of boys and girls below the age of eighteen, and at matinees 
the upper galleries are packed with a throng of children about the 
age of ten or younger. During this plastic and sensitive age, all 
authorities agree that the ‘mind is wax to receive and marble to retain,’ 
and what the child in this period learns from instruction and example 
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becomes ingrained in the structure of character. The effects of im- 
pressing the spurious ideals of dramas, lauding as heroes and heroines 
of life the desperado, the gambler, the man quick and adept in the use 
of his gun, the girl throwing caution and modesty to the four winds 
in her relations with the daredevil lover, is vicious, and a great part of 
the crime involving juveniles which has come within the scope of our 
jurisdiction can be directly placed to the influence of these produc- 
tions. As a remedial measure we recommend the enactment of a 
statute making illegal the admission to a theatre of a child under the 
age of sixteen unaccompanied by parent or guardian.” 





In the investigation made something over a year and a half ago 
in Ocean county, of illegal payments by the board of chosen free- 
holders, it was found that certain officials, and some of lawyers, had 
received moneys not legally due to them, and an order was made to 
the effect that the money should be reimbursed to the county. At 
the December term of the Ocean county court, Mr. Justice Hendrick- 
son stated that some of these moneys, especially those owed by attor- 
neys, had not been refunded, and that the board of freeholders had 
not prosecuted others, except to the extent of beginning suits which 
no efforts had been made to try, and that in some cases suits had not 
even been begun. In charging the grand jury, Justice Hendrickson 
said that he would not discharge them at the end of their routine busi- 
ness, but might be called upon to ask them to indict those who were 
derelict in these payments. If his remarks were in the nature of 
“bombshells,” as a local newspaper stated, it is apparent that they were 
just. The Justice even went so far as to state that if sums owed by 
members of the Bar were not paid by January 1, he should ask the 
Prosecutor to prepare the necessary affidavits and charges to present 
to the Supreme court and ask that court to grant a rule to show cause 
why the attorneys so refusing to repay illegally collected fees should 
not be disbarred. 





EXAMINATION OF WITNESSES. 


1. How to find out who are available witnesses to support your 
client. 

To successfully accomplish this involves, in the start, what is to 
my mind the most important part of a proper preparation of any case 
for trial, and that is to ascertain the exact truth and the whole truth 
regarding the case and the strongest feature on your own side of the 
controversy. 

To the novice in the trial of cases, this task seems very easy. All 
he has to do is to listen to his client’s tale, swallow it whole, and tell 
him to bring as many witnesses as he can to swear to the same thing. 
He then goes into the trial confident and happy. But before the trial 
has progressed very far, he learns to his dismay that there is another 
story. He is surprised, chagrined and angered to find that witnesses, 
apparently disinterested, are willing to come into court and boldly 
commit perjury. He cross-examines angrily, and to no purpose, ex- 
cept to gain the ill-will of the court and jury and to bring out corrob- 
orative circumstances against him which opposing counsel had failed 
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to elicit. His own apparent discomfiture adds to his heavy burden, 
and he is defeated. He goes home reflecting on the degeneracy of 
mankind, the ignorance of the court and the evils of our jury system. 
But when time has cooled his ardor—and especially after he has one 
or two more such experiences—he begins to wonder if his client did 
really tell him the truth. That doubt, upon further reflection, grad- 
ually ripens into a conviction that his client did not tell him the truth; 
and his pessimistic state of mind as to courts, jury, human nature and 
things in general is thereby relieved. 

After a few such experiences the young practitioner finds that 
getting at the truth ,and all of the truth, far from being an easy matter, 
is a most difficult one, and especially is this so in cases involving com- 
plicated facts, or where the matters in dispute have occurred some 
years before, as is quite commonly the case here in this county when 
cases are reached for trial. In all men the memory is more or less 
subject to the will and to the wish. The farther away the events the 
more active and potent are these influences. Many persons deliber- 
ately conceal from their lawyers unfavorable facts and deliberately 
misrepresent others. We should expect to find this disposition only 
among the ignorant; but the fact is we frequently find it among suc- 
cessful business men accustomed to deal with matters of importance. 
Sometimes so strong is this disposition of clients, to cover up pitfalls 
even when talking to their own counsel, and to color the facts, if not 
to misrepresent, that often it will be found necessary to tell the client 
that if he concealed anything or misrepresented or colored anything, 
his lawyer cannot be of the slightest help to him; whereas, if he would 
be careful to state all of the facts, especially all the unfavorable facts, 
he might still disclose a good case and a winning case. 

Not only must the trial lawyer be careful in talking to his client, 
but also in talking to his client’s witnesses, even those who are 
wholly disinterested. When a disinterested person is enlisted as a 
witness on one side of the case, his sympathies and desires naturally 
become involved with the person calling hini; and when he discovers 
what things the litigant desires to prove, a witness, especially if the 
events are distant in time, is apt to unconsciously give a strong color- 
ing to the facts and sometimes to remember things he did not see; 
and more often to innocently misrepresent things he did see; it is no 
uncommon thing at all for a lawyer to discover that a witness, who, 
while waiting for the trial, has been fraternizing with other witnesses 
in the same case, finally remembers that he saw things which the other 
witnesses saw, but which he did not and could not have seen, and did 
not claim to have seen when first talked to. That fact arises, not from 
an intention to deliberately falsify, but from the desire to be an im- 
portant element in the case. This fact, I have no doubt, accounts for 
a large part of the false testimony that we find in our courts in so 
many of the important cases that are tried, and especially in the per- 
sonal injury cases. And it is a potent argument against delays in 
those trials. In my opinion prompt trials in those cases are as 1m- 
portant for the defendant as for the plaintiff; for with prompt trials 
the opportunity of getting honest witnesses to misrepresent is greatly 
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minimized and the facilities for disproving false testimony are greatly 
enhanced. 

It is very important for the trial lawyer to recognize the fact that 
he may be met, and is likely to be met, upon the trial by witnesses 
whose testimony is false, but not wilfully false, and that the falsity 
arises because of the influences which I have suggested. It is im- 
portant, because the method of treating, on cross-examination, a 
witness whose testimony, though false, is not wilfully so, should mani- 
festly be far different from the treatment to be accorded to the man 
whose testimony is wilfully false. 

If the trial lawyer, before going into the case, is able to ascertain 
the exact facts in his case, not only the principal but also collateral 
facts which are often so important as to be decisive, then he has his 
feet upon a firm foundation. He will see what collateral and corrob- 
orative facts it is important to bring out, and he will thus be often 
able to turn the scale in his favor, although his evidence upon the prin- 
cipal fact to be shown is very meager. He will often be enabled to 
win an apparently hopeless case; for, knowing thoroughly his ground, 
he will, by cross-examining his opponent’s witnesses, elicit so many 
little facts corroborative of his own case that together they will over- 
come a formidable array of direct testimony. By being thoroughly 
posted on all the facts, the advocate will also avoid another mistake 
upon the trial which is very often made and is very often fatal, that is, 
the mistake of not recognizing the truth when coming from his 
opponent’s witnesses and thereby assailing the true and the false 
indiscriminately. Being shown to be wrong in one thing, the jury 
are quite willing to believe that he is wrong in others. If, on the 
other hand, the advocate is thoroughly posted, he will recognize the 
truth when coming from his opponent’s witnesses, he will know how 
to meet it and will not be disturbed by it. 

Of course there is such a thing as being too suspicious of one’s 
own clients and one’s own witnesses, and of placing too much import- 
ance on suspicious circumstanes. I remember two such cases in my 
own experiene, both of which have always been very interesting to 
me, as they illustrate how easy it is for one to be mistaken as to the 
real facts in a case which he has studied well. 

The first one was a personal injury suit where a boy about twelve 
years of age was suing for the loss of a leg, claiming to have been 
carelessly run down by the driver of a brewery wagon while crossing 
South Halsted street upon a cross walk. In preparing the defence 
of this case I several times talked with the driver of the wagon which 
was alleged to have caused the injury. He appeared perfectly honest, 
but insisted that he knew nothing of the accident, and that he did not 
run over anybody. He was a purely negative witness, and in the 
presence of anything like a strong array of positive evidence, his testi- 
mony would manifestly amount to nothing. Just before the trial, he 
came in with a new idea, our evidence showed that the accident had 
happened at 3.30 P. M. on the 17th of December, 1896, one of the short- 
est days of the year. This driver said that he had discovered and 
could prove by other witnesses in the employ of the defendant that 
while he ordinarily passed the point of the accident at 3.30 o’clock P. 
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M., on this particular day he went to a funeral and left the brewery 
an hour late, which brought him to the point of the accident at 4.30 
P. M., an hour after the accident. I replied, “then your story is that 
on 364 days of that year you passed the point of the accident at the 
hour of the accident, but on the 365th day you passed there an hour 
later.” He said that was right. I did not believe it; and my fear that 
we were in the wrong was strengthened by this apparent willingness 
of the person charged with the delinquency to put forward an unbe- 
lievable story, and I went into the trial not very hopeful. What then 
was my surprise to hear the plaintiff's counsel, an able and well-known 
trial lawyer, state to the jury in his opening statement that he would 
prove that the accident happened at 4.30 P. M. That he would show 
out of the mouths of the defendant’s witnesses that this driver, while 
he ordinarily passed that point at 3.30 P. M., was late and did not get 
there until 4.30 P. M. 

As a matter of fact that driver had told me the truth, and the 
plaintiff's counsel, by a careful investigation, had learned that it was 
the truth and had therefore shaped his other testimony to meet it. I 
lost no time in shifting my own course to suit this sudden develop- 
ment. As luck would have it, this trial began on the 15th of Decem- 
ber, 1899, three years after the accident, lacking two days. In my 
opening statement I said nothing about the time of the accident; but 
in cross-examining the large number of plaintiff's witnesses I inci- 
dentally brought out the fact that it was broad daylight at the time of 
the accident and for more than a half hour thereafter, and that the 
witnesses had read the name upon the wagon and the number of the 
telephone, and had recognized the driver when the wagon was almost 
a block away. The plaintiff's counsel put upon the stand the driver 
of the wagon, and showed by him that he had left the brewery an hour 
late. On the 17th day of December, at 4.30 o’clock, just three years 
to a minute from the time the defendant’s wagon was at the scene 
of the accident, I arose and interrupted the proceedings and called the 
attention of the court and the jury to the clock upon the wall record- 
ing the hour of 4.30, and then to the looks of things outdoors. Every- 
one, of course, looked out of the windows. The sun had set long since, 
a heavy snow was falling, and it was as dark as the blackest midnight. 
The facts were so clear that there was scarcely room for argument. 
The boy had been run over by a wagon, but not our wagon, and the 
driver had been telling me the exact truth. 

In the other case I was defending a man in a suit brought by his 
aged sister for the price of a house and lot which she had sold him 
many years before; he had given about fifteen notes for the purchase 
price, payable one each year, and all of them past due. The defendant 
claimed he had paid them all as they became due and obtained a note 
each time he made a payment. He produced all the notes to support 
his statement, which was otherwise uncorroborated. The uniformity 
in the cleanness and in the folding of the notes made me suspicious, 
yet, do my best, I could learn of no collateral fact, either to corrob- 
orate or discredit it. The case was submitted without a jury. I being 
very skeptical about the merits of my case concluded to merely sub- 
mit my evidence without argument and throw the burden on the 
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court. The plaintiff had no evidence but her own, which was that 
she had never had possession of the notes, and that none of the pur- 
chase price had ever been paid. The judge before whom the case was 
tried was at a loss. He wanted to know if we could not find some 
corroborative evidence on one side or the other, and both counsel 
answered no. He asked me what I thought about the matter, and I 
frankly told him I didn’t know what to think. He asked opposing 
counsel the same question and they strenuously maintained that their 
client was right. Not knowing what to do, the judge took it under 
advisement. A few days later a friend of the plaintiff wrote the judge 
a letter containing a terrific arraignment of my client and enclosing 
a bank book of the defunct Lincoln National Bank, long since out of 
existence, which this letter writer, for some reason which I cannot 
now recall, supposed would help the plaintiff. The judge called in 
both sides, submitted the letter and the book and asked if the latter 
should go in evidence. On examining it I found that it proved the 
defendant’s case by showing that the plaintiff had received and de- 
posited the amount of each note as it fell due. The judge’s task was 
then easy. 

After the lawyer, in preparing his case, has found out to his own 
satisfaction what the actual facts in the case are, it is an easy matter, 
of course, to ascertain who are the witnesses to the principal fact in 
controversy. But it manifestly requires much more ingenuity to study 
out what collateral facts there are which will strongly corroborate the 
main fact, and how to prove those. Few cases are lost or won by tes- 
timony directed to a single principal fact; the convincing things are 
the corroborative facts which give credit and probability to the main 
fact in controversy. Without these you are weak; and if such cor- 
roborating facts and circumstances cannot be found by diligent in- 
quiry, it is good cause for suspicion. 

2. How to extract from a prospective witness his story and how 
to deal with him in general before the trial. 

Of course no careful lawyer will put an important witness upon 
the stand in any case of consequence without first having talked to 
him, having examined and cross-examined him. But much depends 
upon how he has been talked to. Manifestly, the first thing to do is 
to make him not only friendly, but sympathetic; to convince him of 
the justice and merit of your side of the controversy. If the witness 
is unfriendly, and after the use of all proper means remains so, then 
he ought to be used only as a last resort and in the greatest extremity, 
and his evidence confined to the very point upon which he is abso- 
lutely needed. It is the commonest experience of the trial lawyer to 
talk with a witness, who, at first being lukewarm in his friendship or 
indifferent to the cause on behalf of which he is called, can remem- 
ber very little; but after his sympathy has been enlisted, this same 
witness, at first of so comparatively little value, will remember a 
score of significant facts, every one of which is helpful. And all the 
time the witness has been thoroughly honest. 

[ well remember, a few years since, an ejectment case which I was 
called upon to defend upon the second trial, after a verdict for the 
plaintiff on the first trial. The case involved a disputed boundary 
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line. I consulted an old surveyor, a man of the highest character, who 
laid out that subdivision many years ago. He had not been a witness 
in the first trial, preferred to have nothing to do with the case, and 
after looking into the facts casually, on my earnest solicitation, said 
that I was clearly in the wrong, and advised me to go and make a set- 
tlement. I then tried to settle with the plaintiff, offering first all the 
disputed land was worth, and then double that sum, inasmuch as we 
had to have the land in order to preserve our building. When the 
plaintiff refused that offer and refused to make a counter proposition, 
I went back to the surveyor and laid the facts before him. His indig- 
nation was aroused. He went to work with great vigor and earnest- 
ness, dug up his original minutes of survey, nearly 50 years old, dis- 
played unusual ingenuity, worked up a theory favorable to the de- 
fendant and in perfect accord with the facts, took the witness stand 
and won the case. This example merely demonstrates how the truth 
itself cannot be elicited—at least not all the truth—except through 
gaining the sympathy of your witnesses. 

There is a large field for the display of tact in the handling of wit- 
nesses before trial. You will often find that important witnesses have 
become estranged from your client and are very much averse to help- 
ing him in any respect and would much prefer to injure him. Yet 
you will often find that such witnesses by tactful, considerate and 
kindly treatment will become your friends, and because of their 
interest in your success will give efficient aid in the preservation of 
your client’s rights. 

I have said above that the careful lawyer will not only examine his 
witnesses before trial, but he will cross-examine them. He will try 
to study what questions will be touched upon by a skilful cross- 
examiner when the witness goes upon the stand; and will cover all 
such ground by his own cross-examination before putting him on the 
stand. This is essential for several reasons: First, that the witness 
may not be confused when asked those quetions upon the stand, as 
he would be likely to be if his attention were suddenly called to a 
matter which he had not thought upen for years; second, in order 
that he may not, when so confused, give an answer contrary to the 
facts, which he might very easily do if given no time for reflection. 
It has been a very common experience of mine, when talking with 
several witnesses together about an occurrence of some years before, 
to find that they had very different ideas concerning a matter which 
they had all thoroughly understood at the time, and it is only by allow- 
ing them to talk it over together and discuss it pro and con, with the 
attendant circumstances, that the wrong impressions will be cor- 
rected.— Amos C. Miller in Illinois Law Review. 


[To be conclud: d next month. ] 





That an information of the commission of crime for the investiga- 
tion of a magistrate cannot be made on information and belief, unless 
the facts are stated showing the source of the information and the 
grounds of belief, is held in People ex rel. Livingston v. Wyatt (N. Y.) 
10 L. R. A. (N.S.) 159. 
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SUGGESTIONS TO STUDENTS PREPARING FOR THE STATE BAR EX- 
AMINATIONS. 


Nothing can take the place of a long course of careful, serious 
study of the law. It is quite certain that some students do not realize 
the serious character of this business. These, not infrequently, take 
their studies lightly for the first two years of the course, expecting to 
make good the deficiency by hard work in the third. But a knowledge 
of the law sufficient to pass the examinations is seldom acquired so 
easily. 

To those who are adequately prepared by study, the following 
suggestions may be of aid in framing answers to the examination 
questions. The illustrations given are questions and answers taken 
from examinations heretofore held: 

1. State in your answer the rule of law which governs the case 
put in the question. 

It is not necessary, of course, that the rule should be stated in 
any particular form if your answer makes clear that you know it. The 
following question calls for the application of a statutory rule, and for 
a knowledge of the legal distinction between void and voidable 
contracts: 

Question. — “A note was made on Sunday for money loaned on 
that day. Subsequently the maker of the note paid the interest on it 
in accordance with its terms. Did he thereby validate the note?” 

Answer. — “The statute of this state makes a contract entered into 
on Sunday void. The payment of interest will not validate the note. 
If the contract were voidable and not void, the payment of interest 
might validate it, but where a contract is made void by statute, it is 
always void and cannot be validated.” 

This is an excellent answer. It shows a knowledge of the two 
rules of law which govern the case, namely, the statutory rule that 
contracts made on Sunday are void, and the common law rule that 
void contracts cannot be validated by a mere ratification. The answer 
is also concise, clear, and lawyer-like in statement. 

Question. — “Smith signed and sealed a bond payable to ‘J. A. 
Rowe for the use of George Brown.’ Who may sue on this bond 
under the rule—(a) At common law? (b) By statute?” 

Answer.—“At common law, suit on this bond could be brought 
only by ‘J. A. Rowe,’ he being the legal obligee or trustee, and George 
Brown being only the cestut que use. Under an act passed in 1896 or 
1898, the rule in this state is that any person for whose benefit a con- 
tract is made, whether under seal or not, may sue on said contract for 
a breach thereof.” 

This also is a good answer. For by necessary implication it 
states that, at common law, suit on a sealed instrument must be 
brought by the person to whom the obligation was made, and not by 
the person for whose benefit it was made and that is the common law 
rule. The answer also shows knowledge of the statute (though it 
mistakes the date of its passage) which modifies the rule. The writer 


must have studied those subjects or he could not have answered as. 
he did. 





ver) 
con 
gue 


fou 
ort 


con 
kno 


for 


too 
onl 
the 


is ¢ 
val 
pat 
or, 
to | 
hol 
but 


the 
to 


col 
ag 


an 
thi 





















SUGGESTIONS TO STUDENTS PREPARING FOR EXAMINATIONS. 13 
On the other hand, the following answer to the same question is 
very bad, for it discloses no knowledge of the subject except by the 
conclusions which may have been reached, in part at least, by a lucky 
guess: 

Answer. —“‘(a) Only J. A. Rowe. (b) George Brown may sue.” 

In the following answer, it is not quite clear whether the student 
founded his conclusion upon what he thought would be fair and just, 
or upon his knowledge of the rule of law applicable to the facts. 

Question. — “B held A’s note for $500, for which he had given no 
consideration. He pledged it before maturity to C, who had no 
knowledge of its infirmity, as security for a loan of $300. On suit by 
C against A, the court charged that if the jury believed C was a holder 
for value, their verdict should be for $500. Was the charge proper?” 

Answer. —“T think the charge of the court was not proper, as C 
took the note for the consideration of $300 only, and therefore could 
only collect that amount, inasmuch as there was no consideration from 
the party B to the maker.” 

The rule of law governing this question is that an indorsee who 
is a “holder in due course” can recover only the amount he has ad- 
vanced, if the note was without consideration between the original 
parties to it. The writer of the answer may have known that rule, 
or, not knowing it, he may have thought that it would not be just 
to compel the maker of the note, who had received nothing, to pay the 
holder more than the latter had advanced. That is good reasoning, 
but it does not show knowledge of the law. 

In the next instance there is a similar lack of clear statement of 
the legal rule involved in the question. 

Question. — “A shipped by rail one hundred crates of strawberries 
to be sold for him on commission. Delivery of the berries was made 
by the railroad company without delay. About half of them had be- 
come soft in transit and were spoiled. Can the shipper recover dam- 
ages from the company?” 

Answer. — “The railroad company is not liable, as the shipment 
and delivery were made without delay and the berries were spoiled 
through no negligence or. fault of the company.” 

The rule of law involved is, that common carriers are not liable 
for deterioration in transit resulting from the nature of the goods— 
such as perishable goods—provided the transportation and delivery 
were made promptly. This rule is an exception to the general rule 
that common carriers are insurers, during transit, of the goods com- 
mitted to their charge. But the answer, though correct in its conclu- 
sion. leaves it uncertain whether the writer knows either rule. For 
he concludes that there was no liability, because there was no negli- 
gence on the part of the railroad company, whereas, it was the perish- 
able nature of the goods, rather than the absence of negligence, which 
relieved the company from liability. Such answers are entitled to 
little credit. ‘ ; 

The following answer is, of course, entitled to no credit at all’: 
Answer. — “The shipper cannot recover under the facts stated. 
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2. Use technical terms where they are applicable and reason from 
the legal rules, rather than from what you think are the principles of 
justice, involved in the question. 

The correct and apt use of technical terms is a sure mark of legal 
study, and their absence on occasions on which a well-read student 
would naturally use them, imparts a quality of crudeness to the 
answer. When this crudeness appears throughout the student’s 
paper, it is a pretty sure indication that he has not made himself 
familiar with the legal conceptions for which these technical terms 
are names, 

As for reasoning from legal rules, it must be remembered that 
the examiners have no means of judging the student’s knowledge ex- 
cept from what the latter writes in his answers. When the answer 
is quite as consistent with guessing as with knowledge, it is entitled 
to no more credit for one than for the other. And so, when the stu- 
dent is silent upon the rule of law which is decisive of the case he 
cannot receive much credit for his reasoning from principles of justice. 

3. Make your answers as short as is consistent with a clear state- 
ment of the legal rule involved, and of your conclusion. 

From five to eight lines afford sufficient space for a perfect an- 
swer to nearly every question. In multiplying words unnecessarily 
the student runs the risk of beclouding his meaning and adds need- 
lessly to the labor of the examiners in gathering it. Moreover, con- 
ciseness is a valuable quality to the lawyer, which a student may 
acquire by training and which tends to credit in the marking. 

: CHARLES H. HARTSHORNE. 


Jersey City, N. J., December, 1907. 


MR. PITNEY DEFINES WHAT ARE PUBLIC RECORDS. 
{From Newark Sunday Call, Dec. 23, 1907.) 


In glancing through the reasons given by Mr. Justice Hendrick- 
son, of the Supreme court, on behalf of himself and his two associates, 
for refusing the application to make public the affidavits filed in that 
court supposed to contain damaging charges against a citizen of this 
state, I perceive that he mentions a fact, without placing any special 
reliance upon it, which in my judgment, and I think according to the 
general sentiment of the Bar, forms a positively conclusive reason for 
the action of the court. The opinion seems to be based upon the idea 
that it was a matter of discretion with the court to grant or not to 
grant the application. In my judgment the court had no right to 
grant it for the simple reason that the party charged was never called 
upon by the court to answer the charge. Presumably the court ex- 
amined the documents, whatever they were, and decided that they 
were not such as called for any answer. In so doing it necessarily 
decided that they contained nothing which entitled them to be made 
a part of any public record of the court, and so refused to issue any 
process thereon to bring in the party supposed to be charged. It is 
not within the power, and it would be monstrous if it were, of any per- 
son to prepare a paper of any kind that he chooses and induce the clerk 
to file it in a court, and to call the attention of the court to it, and 
thereby at once elevate it to the dignity and position of a public record 
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of that court, and thereby authorize its publication to the world. Such 
a rule would enable a man to charge his neighbor with murder or any 
less heinous crime committed in another state and by the simple pro- 
cess of procuring it to be filed in one of our courts, subject it to the 
possibility of any and every newspaper in the state to publish the 
same as a public record. The law does not lead to any such out- 
rageous conclusion. A public record is a history of a judicial proceed- 
ing duly authorized by the court. There must be three parties to it— 
plaintiff, defendant and judge—and no public record can be made up 
against a party to affect him in person or character without giving him 
notice. The usual mode of giving notice in the common law courts is 
by summons and in the Equity court by subpoena, and they are in 
each case issued in the name of the judge and clerk thereof, and under 
the seal of the court, and of necessity by permission of the court, and 
presumably upon an inspection of the grounds of their issuing. In 
the case of the proceeding here in question the practice of the court 
was and is to make an order on the defendant to appear and answer 
the charges in the affidavit, and is necessarily ex parte. The order is 
not issued or made until the court is satisfied that some facts are pre- 
sented which ought to excite the action of the court; and when the 
court, upon examination, finds and determines that no such facts are 
presented, it finds simply that there is nothing before the court upon 
which a proceeding in the nature of an action by a plaintiff against a 
defendant can be founded; and that there is nothing from which a 
record of any judicial proceeding can be made up. The court might, 
in the present case, have gone to the unusual and generally unnec- 
essary length of ordering the affidavits in question to be suppressed 
or returned to the party presenting them, but its failure to do so in this 
case by no means resulted in raising those papers to the dignity or po- 
sition of a record of the court, and above and beyond all did not create 
them “public” records. 

It is worth while to state for the benefit of the general public 
what is known to every lawyer, namely, that there is a marked dis- 
tinction between what are called ex parte applications and applications 
or motions in the presence of two opposing parties. 


H. C. PITNEY. 





AVOCATION OF CIRCUIT JUDGE. 


On Dec. 9 the Passaic Co. Bar tendered a dinner in honor of 
new Supreme Court Justice James J. Bergen and Mr. Justice Pitney. 
It was given in Paterson. Mr. George S. Hilton presided. Justice 
Pitney’s topic was “The Supreme Court—Should it Be Supreme?” 
Justice Bergen spoke on “Law and Equity,” Vice-Chancellor Steven- 
son on “Motion Day in Chancery,” Judge Heisley on “The Vacating 
of the Circuit Judge,” and Judge Minturn on “The Law and Lawmak- 
ing Powers.” Mr. Griggs was the last speaker. He voiced the senti- 
ments of the “Passaic County Bar.” 

The banquet was served in the club dining room, which was elab- 
orately decorated. Robinson’s string orchestra played numerous 
selections. 
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Judge Heisley made an interesting address and was listened to 
with close attention: 

“I have been requested,” he said, “to make a few observations 
upon ‘The Avocation of the Circuit Judge.’ 

“We are all familiar with the term ‘Circuit Riders,’ but usually as- 
sociate it with the members of the cloth, between whom and the circuit 
judge there is very little difference spiritually, although it is said of 
the ecclesiastical brother that he rides the circuit for God, while of 
one circuit judge it may be said that God only knows why he rides the 
circuit. 

“Tt occurs to me that the avocation of the circuit judge includes 
several duties, a few of which I will enumerate. He is to do all the 
work the Supreme court justice has not the time or inclination to do; 
to decide off-hand and instantaneously those intricate and abstruse 
questions of law for the decision of which the Appellate courts invite 
the submission of briefs. 

“He is to remember that the Circuit court, more so than any other 
court, is the court of the people, where the very great majority of his 
judgments are finalities, and that he, therefore, should always put 
forth his very best efforts. 

“To realize that while justice may be law, law is not always jus- 
tice, but that the average litigant and carrier like to have the law duly 
seasoned with sense and justice. 

“He is to be as capable a judge as possible, so he will do the least 
harm; to emulate the good examples of the Appellate courts, except- 
ing that he should never see how few points he shall decide; to be 
patient, kind and considerate to all, never humiliating counsel, especi- 
ally in the presence of his client, treating the young limb of the law 
with as much, if not more, consideration than he shows the learned 
and perhaps distinguished member of the profession; to avoid as much 
as possible the arbitrary exercise of power; to be courageous in his 
rulings, liberal with exceptions, facilitating appeals, realizing that his 
judgments may still be right, although they are affirmed. 

“No judge desires or relishes reversals, but the fear of such should 
not cause him loss of sleep, while the legal infallibility of the highest 
tribunal in the state is quite frequently asserted by a divided court. 

“He is to appreciate the undoubted wisdom and integrity of the 
higher courts and the blessings of association with those ‘princes of 
good fellows,’ the members of the Bar. 

“Lastly, to remember that there is a great multitude, as many as 
six circuit judges, who do all the nisi prius work of the state, and that 
they are underworked and overpaid. 

“And now, my friends, I cannot think that I have exhausted the 
subject, although quite confident I have nearly exhausted you. 
If I have accomplished this laudable purpose I am content to fold my 
tent and quietly steal away, feeling that my coming here has not been 
in vain. 

“Aside from the assigned topic may I express my pleasure in 
again meeting the distinguished guests of the evening, loved and re- 
spected by all, who are adding so much of value to the history of 
jurisprudence, who honor the state while the state honors them. 
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“To say to the members of the Passaic Bar that I will never live 
long enough to forget the unfailing kindness and consideration you 
extended me, the memory of which will be ever present as I continue 
my walk through the coming years. 

“To say to my successor, Brother Minturn, that I bespeak for 
you during your assignment here a repetition of my pleasant experi- 
ence, so that you may say, as was Said by one in the days of old, ‘My 
lines have fallen in pleasant places.’ ”’ 





In Re SHERIFF OF MONMOUTH COUNTY. 


(N. J. Supreme Court Chambers, March 26, 1906.) 
Ruling on Disputed Ballots. 


Messrs. E. W. & T. E. Arrowsmith, Mr. W. D. Edwards, Mr. R. 
V. Lawrence and Mr. W. Pintard for contestant, Charles E. Close. 

Mr. Alan H. Strong, Mr. John S. Applegate, Jr., and Mr. J. D. 
Carton for Charles A. Francis, incumbent. 


HENDRICKSON, J.: There are two classes of ballots that have 
been laid aside by mutual consent during the progress of the re-count 
to be considered together, and having heard the argument of counsel 
thereon, | am now required to rule as to their legality. These ballots 
are objected to by counsel for the contestant, on the ground that they 
contain distinguishing marks which, under the law, render them void 
as ballots so that they cannot be counted. The enactment on this 
subject will be found in section 158 of the act to regulate elections 
(Rev.) 1898 (P. L. 1898, p. 310). The paragraph of the section relat- 
ing to ballots reads as follows: “If any ballot voted at any election 
shall have thereon, either on its face or back, any mark, sign, designa- 
tion or device whatsoever, other than is permitted by this act, whereby 
such ballot can or may be identified or distinguished from other bal- 
lots cast at such election, such ballot shall be absolutely void, and shall 
not be canvassed or counted for any candidate named thereon.” The 
first class of ballots now to be ruled upon are about twelve in number, 
and were all voted in the west district of the township of Shrewsbury. 
These ballots all contain upon their faces a small curved line, black 
in color, near the end of and slightly below the line of the name of 
one of the candidates for assistant town commissioner. The marks 
upon the several ballots, as to character and location, seem to be pre- 
cisely alike, and after a careful inspection I feel satisfied that the 
mark was printed with the ballot. 

The other class of tickets are about fifty-one in number, so far as 
the canvass has now proceeded, and were voted mainly in the election 
districts of the township of Raritan. They are all found to contain 
blue marks upon and along the top edge of the ballots, in no case upon 
the sides or bottom edges of the same. After careful inspection I am 
inclined to believe that these marks were made with a soft blue pencil 
by rubbing the pencil across the top edges of a package of the ballots. 

The ballots with the black mark all contain the: name of the 
incumbent for sheriff. Those with the blue marks were also, with 
two or three exceptions, for the incumbent, two or three of them 
being for the contestant. All of these marks, the black as well as the 
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blue, seem to be well adapted for use as distinguishing marks, for at a 
casual glance they might not be noticed, but are quite plainly percep- 
tible to one looking carefully at the ticket. And I think there can be 
no question but that they are such marks as ordinarily under the law 
must invalidate the ballots. But it is suggested by counsel that the 
marks alluded to may be accidental, and that, unless clearly con- 
vinced to the contrary, the voter should not be deprived of his right of 
suffrage. If the printed mark in question appeared to be an acci- 
dental one like a “quad” or “line” mark, well known as printers’ 
marks, I would be inclined to permit the ballots containing them to 
be counted but I think it plainly appears that the mark in question is 
not an accidental mark, but one designedly placed upon the ticket. 
It has been suggested also that the blue marks may have been placed 
there in the printer’s office in some accidental way, but there is noth- 
ing before me to justify such an inference. To conclude otherwise 
would be to assume that the county clerk, who by the statute is 
charged with the preparing and distribution of the ballots among the 
various municipalities, was guilty of at least culpable negligence in 
the performance of his duties. The law rather will presume, in the 
absence of evidence to the contrary, that public officers have prop- 
erly performed the duties required of them. 

My duties are ministerial only, and have been defined to be to 
re-count the votes, re-examine and re-determine the result upon an 
inspection of the ballots cast. Kearns v. Edwards, 17 N. J. L. J. 51; 
Weeks v. Kip, Jr., 35 Vr. 61. In this situation I see no escape from 
the conclusion that these ballots contain distinguishing marks de- 
signedly placed upon them. The view that these marks were de- 
signedly placed upon the ballots is reenforced by the fact that so many 
of them were voted, and practically in the same locality. It is with 
reluctance that I have come to this conclusion, because as a result 
perhaps some voters who were innocent may be deprived of their 
votes, but the law is inexorable and must be enforced. And as Justice 
Reed said in passing upon the constitutionality of the paragraph of 
the section I have quoted in Ransom v. Black, 25 Vr. 446, the objection 
to the constitutionality of this act because the voter may lose his bal- 
lot by the fraud or neglect of those preparing the ballot is not sound; 
that the most stringent directions are given respecting the prepara- 
tion of the official ballots, and the law presumes that they will be 
obeyed. The result is that the ballots in question must be treated as 
void and cannot be counted. 





PARKER v. TRAVERS. 


(Court of Chancery of N. J., Dec. 31, 1907.) 


Appeal—Stay of Execution— mitted to levy under the writ, and 
Pending an appeal from a money further proceedings were directed 
decree, where a stay of execution to be stayed. 
is proper, the sheriff was per- 


On motion for a stay pending appeal. 


Mr. J. H. Backes moved for a stay of execution issued upon such 
part of the decree made in the above cause as was in the nature of a 
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money decree. The decree had declared that the amount ordered to be 
paid should be a lien upon the premises described in the bill of com- 
plaint. After the defendant had appealed therefrom, execution had 
been issued, but the writ was not, at the time of the motion, in the 
hands of the sheriff. 

WALKER, V. C., considered that it was not clear that the decree 
of itself would take priority as a lien over executions levied under 
subsequent judgments. The case was not like a foreclosure, where 
the land had been specifically pledged for the debt. Under the cir- 
cumstances of this case, a stay is proper, but the sheriff should be per- 
mitted to proceed to make a levy, and then further proceedings should 
be stayed, thus securing the complainant’s priority, if the decree ap- 
pealed from be affirmed. 





FREEMAN v. RIKER. 


(N. J. Supreme Court, Dec. 12, 1907.) 


Mandamus—Disbarment of At- 
torney—Motives—Public Good— 
Where a citizen and taxpayer 
having an interest only as one of 
the general public asks the court, 
in the exercise of its sound discre- 
tion, to allow a writ of mandamus 
to compel its clerk to permit him 
to inspect and have copies of cer- 
tain ex parte affidavits filed for the 
purpose of obtaining a rule to 
show cause why an attorney 
should not be disbarred, upon the 
ground that the applicant desired 
to be informed as to the fitness of 
the attorney for public office, so 
that he might intelligently advise 
the voters of the political party of 
which he was the county chair- 
man, with regard thereto, he 
ought to show that the issuing of 
the writ would conduce to that 
end, and that he himself is actu- 


ated by proper motives in making 
the application. 

In the present case, it appear- 
ing by the affidavits of the peti- 
tioner that the ex parte affidavits 
in question were filed twenty-one 
years before the application, and 
that the court to which they were 
presented deemed them insuffici- 
ent to authorize a rule to show 
cause in the matter, and that the 
attorney in question was not at 
any time called upon to respond 
to the same, and that from the cir- 
cumstances developed by the ap- 
plication no good was or is likely 
to be accomplished by allowing 
the writ, and that the petitioner 
was actuated rather by the zeal of 
the partisan, than by a desire 
solely to promote the public weal, 
the application was denied. 


On motion for a writ of mandamus to compel Supreme Court 


Clerk William Riker, Jr., to permit him to inspect and have copies of 
certain ex parte affidavits filed twenty-one years ago, with a view of 
securing a rule to show cause why two attorneys should not be dis- 


barred. 
Mr. Harry Campion for Mr. Freeman. 
Mr. Robert H. McCarter, attorney-general, for Mr. Riker. 
Argument heard by Hendrickson, Swayze and Trenchard, J. J. 


HENDRICKSON, J.: This is an application for a mandamus to 
compel the clerk of this court to permit an inspection of, and to make 
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copies of, certain affidavits filed in 1886, to obtain a rule to show cause 
why an attorney should not be disbarred. The court at the time the 
affidavits were filed seems to have regarded them as insufficient to 
call for any action by the court. At any rate no rule to show cause 
was allowed and nothing further was done. 

The reason alleged by the petitioner for making his present ap- 
plication is that he desired to be informed if the attorney in question 
was a fit and proper person to be elected to public office, in order that 
he might intelligently advise the Independent Citizens’ party of Essex 
county, of which he was the county chairman. He suggests also that 
he is interested as a taxpayer in having the state receive the fees 
which he tendered himself ready to pay for the copies. 

Upon the presentation of the petition the usual course was taken 
of allowing a rule to show cause, and although this was made return- 
able at the earliest subsequent session of this court, the election of 
November 5, 1907, had intervened. The matter was nevertheless 
brought on for hearing on the ex parte affidavits of the petitioner, 
without objection on the part of the attorney-general, who appeared 
for the clerk. 

It would ordinarily be a sufficient answer to an application for a 
mandamus made under such circumstances, to say that the writ would 
be nugatory and failed to accomplish the end desired by the peti- 
tioner. But inasmuch as the petitioner moved promptly and the 
lapse of time was unavoidable, owing to the vacation of the court, 
and the fact that no session intervened between the annual election, 
we think the attorney-general very properly did not urge this objec- 
tion. 

We do not accede to the view that the affidavits are not public 
records. Although no proceedings were had thereon, they were the 
proper foundation for an application to the court, are found among 
its files, and would be sufficient to serve as the basis of an indictment 
for perjury if wilfully false. We must assume in the absence of evi- 
dence that they were filed by order of the court after the application 
for a rule upon the attorney had been denied, in order that proper pro- 
ceedings might be taken against the affiants if the affidavits were false. 
Such papers are unlike those that are entirely outside of any judicial 
proceedings, and only casually placed among the files of the court. 

The right of a citizen to inspect public records, in the absence of a 
statute authorizing such inspection, has been the subject of at least 
two discussions by this court. In Ferry against Williams, the right 
to inspect recommendations for saloon licenses was vindicated after a 
careful analysis of the authorities upon the ground that any citizen in 
his capacity as a taxpayer had such an interest in the proper observ- 
ance of the provisions of the city charter for licensing saloons, that he 
might, under certain circumstances, litigate for its protection, and, in 
order to ascertain whether those circumstances existed, he was en- 
titled, when actuated by the motives shown in that case, to the inspec- 
tion sought. 

This decision limited the right to the cases where the inspection 
was necessary as an aid in litigation which the petitioner was entitled 
to maintain. 





and 


ers. 


a 
i ae 


: 
4 





Ve Abe: 





FREEMAN V. RIKER. 21 


The right under the English practice seems to have been thus 
limited, but we have extended it further. In Higgins against Lock- 
wood it was held by this court that a voter was entitled to a man- 
damus to secure an inspection of registry lists for an election, 
although his only interest was as a voter, and no litigation was in- 
tended to which the inspection might be an aid. 

3oth of these cases recognized the necessity that the motives of 
the petitioner be proper, and in the earlier case this court expressly 
said that the discretion of the court in granting writs of mandamus 
was one of the safeguards to protect public officers against unreason- 
able and too numerous attacks. Although the issue of the extraor- 
dinary writ of mandamus rests in the sound discretion of the court, 
yet that discretion is exercised according to well-settled principles. 

When, as in this case, the only right of the petitioner is his inter- 
est as one of the general public in securing the nomination and elec- 
tion to public office of proper men, he ought to show that the issue 
of the writ would conduce to that end, and that he himself is actuated 
by proper motives. The courts ought to lend their aid in such a case, 
but they ought not to lend it where the information sought cannot be 
helpful for the ostensible purpose or where the petitioner’s motive is 
partisan hostility or personal ill-will. In this case the petitioner seeks 
to secure an inspection and copies of ex parte affidavits made twenty- 
one years ago, which, as this court at the time thought, failed to pre- 
sent even a prime facie case against the gentlemen assailed thereby. 

We have not been favored with a statement of the charges sup- 
posed to be contained in the affidavits, nor have we examined the affi- 
davits themselves; but assuming everything the petitioner suggests, 
we fail to see how charges made so long ago, and of so little import- 
ance in the view of the court, can assist any voter in deciding as to the 
fitness for public office, twenty-one years thereafter, of a gentleman 
who has never had the opportunity to meet them, and as far as this 
case shows, has never been made aware even of their existence. To 
allow their publication after so long a time might work a very serious 
injustice without any counterbalancing good. 

The failure of the court to act originally must have been due 
either to the insignificance of the charges themselves or to the unsat- 
isfactory character of the proof in support of them. They must have 
been of little consequence when it was not thought worth while even 
to issue a rule to show cause. We think the petitioner has failed to 
show that any good was or is likely to be accomplished by allowing 
the inspection he seeks. 

The alleged interests of the petitioner in the increase of the state’s 
revenue by the fees he tenders himself ready to pay for the copies is 
purely pecuniary, and we think the petitioner is hardly frank in this 
respect, since the fees he would have to pay are necessarily many times 
greater than any possible share he can have as a taxpayer in the re- 
ceipts of the clerk’s office. ' 

It is perhaps too much to say that the application is not made in 
good faith for the public ends which are its ostensible object. But 
the petitioner seems to have been informed of the charges in other 
ways, and could, on that information, have formed his opinion as to 
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the merits of the candidate, and could have advised, if, indeed, he did 
not advise, the party of which he was the official head ; and the pressing 
of the application after election, when it could not possibly be of any 
benefit for the purposes set forth in his petition, indicates that he was 
actuated rather by the zeal of the partisan than by a desire solely for 
the public weal. ; 

It was held by the Supreme court of California, in a case quite 
similar, that such charges do not necessarily become a public record, 
to which any citizen may have access at pleasure, and that a man- 
damus will not lie to compel the custodian of a public record to allow 
it to be inspected by a citizen of the state unless the applicant has a 
beneficial interest in the examination. 

It was also held in Thomas against Hamilton (101 Mich.) that a 
mandamus will not lie at the instance of a private individual to compel 
a druggist to allow the relator to examine the record of sales of liquor 
which the druggist was required by the statute to keep, the same to 
be opened for examination to all persons during business hours, unless 
he had some private or particular interest to be subserved or some 
particular right to be preserved or protected by such process inde- 
pendent of that which he holds in common with the public at large. 

The result is that the application must be denied with costs. 





RECENT STATE DECISIONS OF GENERAL INTEREST. 
Chiefly Concerning Matters of Practice. 





Executions—Lien—Priorities—Creditor’s Suit—Deposits in Court 
—Disposition of Funds.—A junior judgment creditor, who by superior 
diligence procures an execution and places it in the hands of the sheriff 
prior to such a proceeding by a senior judgment creditor, acquires a 
lien superior to the lien of the senior creditor. A junior judgment 
creditor, who files a bill to set aside a conveyance made by the debtor 
as fraudulent and to subject the land to his judgment, and who ob- 
tains a decree in his favor, acquires a lien superior to the lien of a 
senior judgment creditor, who by virtue of an execution under his 
judgment previously sold the land, though the legal title thereto was 
not in the debtor. Where the proceeds of a sale of the land of a debtor 
under an order directing that the proceeds shall be paid into court for 
distribution between judgment creditors are in court, and the parties 
in interest are before it, an order for distibution will be made without 
the giving of notice of a hearing thereon. (Sitley & Son, Inc., v. Mor- 
ris, N. J. Chancery, June 21, 1907. Opinion by Bergen, V. C. Rep. 
in 67 Atl. Rep. 789.) 

Execution—Sale—Title of Purchaser—Husband and Wife—Con- 
veyances—Tenants by the Entirety.—A purchaser at an execution sale 
of the title of the debtor in real estate, held by him and his wife as 
tenants by the entirety under a conveyance executed after the passage 
of the Married Woman’s act, acquires a freehold, and the sheriff’s 
deed gives him the same title which a deed executed by the debtor 
would have given. A conveyance of land, after the passage of the 
Married Woman’s act, to husband and wife, creates in them an estate 
in entirety, gives to each a right to a half of the rents and profits, and 
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vests in each a freehold estate corresponding to the rights of each. 
(Bilder v. Robinson, N. J. Chancery, Aug. 17, 1907. Opinion by 
Stevenson, V.C. Rep. in 67 Atl. Rep. 828.) 

Mandamus—To Municipal Board—Private Relator—Where a 
writ of mandamus is sought for the purpose of requiring a municipal 
board or body to perform a statutory duty purely ministerial in char- 
acter, designed to redress or prevent public wrongs affecting the peace 
and good order of the community at large, it may issue upon the appli- 
cation of a private relator, who is a resident and taxpayer of the mu- 
nicipal district. (Lay v. Common Council of City of Hoboken, N. J. 
Supreme, Nov. 11, 1907. Opinion by Hendrickson, J. Rep. in 67 Atl. 
Rep. 1024). 

Appeal—Transcript—Failure to File in Time—Administrators— 
Appointment—Temporary Administrator—Under rule 2 of the Pre- 
rogative court, providing that one appealing from an order, etc., of 
the Orphans’ court, or from the proceedings of a surrogate, shall cause 
a transcript to be returned to the Prerogative court within 20 days from 
the time of entering the appeal below, or the ordinary may dismiss the 
appeal unless further time is allowed, the ordinary will dismiss an ap- 
peal for failure to file the transcript in time where no order to answer 
was taken by appellant, and no ground is disclosed for reversing the 
order appealed from. A temporary administrator is not aggrieved by 
the appointment of a permanent administrator. (McKenzie v. Minard, 
N. J. Prerogative Ct., Oct. 24, 1907. Opinion by Magie, Ch. Rep. in 
67 Atl. Rep. 936.) 





MISCELLANY . 


Mr. William H. Speer, of Jer- 
sey City, has been appointed by 


STATE NOTES. 





Mr. John B. Vreeland, of Mor- 
ristown, has been re-appointed 
United States attorney for the dis- 
trict of New Jersey. 

Mr. Peter Bentley, attorney, of 
15 Exchange Place, Jersey City, 
was in London on Nov. 1, on 
which date he went to Liverpool 
to sail for America on the Lusi- 
tania. He arrived in Liverpool 
and so telegraphed to London 
friends. He did not board the 
Lusitania, and has not been heard 
from since. A strenuous search 
has been made in England to as- 
certain whether by accident or 
otherwise his disappearance could 
be accounted for, but without suc- 
cess. 





Governor Stokes, Circuit court 
judge, and was sworn in on Jan. 
3. It is expected that he will be 
assigned to the Hudson circuit. 

Mr. George T. Vicars, who was 
admitted to the N. J. Bar in June, 
1898, has been appointed Prose- 
cutor of the Pleas pro tem. for 
Hudson county, to fill the place of 
Prosecutor Speer. 

Mr. Lewis P. Scott, county 
clerk of Atlantic county, died on 
Dec. 2, after serving in that office 
many years. He was well-known 
as a Republican leader in that 
county. : 

Mr. Irving W. Teeple, of New- 
ark, a New York attorney, was re- 
cently admitted to the New Jersey 
Jar. 
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CIVIL SERVICE CANDIDATE. 


To the Editor of the Journal: 


Sir:—If ever a candidate de- 
served to be put in the govern- 
ment service without taking the 
civil service examination it is a 
gentleman of Irish extraction who 
applied to the Civil Service Ex- 
aminers at the City Hall, Phila- 
delphia, Dec. 4, 1907, and asked to 
be examined for the position of 
watchman. 

It so happened that the same 
day there was being held an ex- 
amination of the Pennsylvania 
State Board of Law Examiners, 
and both classes of candidates 
were put in the same room by 
mistake. Before the examination 
papers were given out, however, 
the error was discovered and the 
men were separated. All but one 
of the would-be watchmen were 
taken to another room, and this 
one was the Irishman, an indus- 
trious gentleman, about 50 years 
old. 

The law questions were passed 
around; the Irishman received a 
set and started to work. For four 
hours he toiled, hardly taking his 
eyes from his work. Then the ex- 
amination was over for the morn- 
ing and a monitor began to collect 
the papers. When he came to 
the Irish candidate he asked for 
the paper and received this reply: 
“I’m sorry, but I didn’t have time 
to finish quite all those questions. 
Besides, they were the greatest lot 
of things to ask a watchman.” 

The monitor then told the un- 
fortunate man that he had taken 
the wrong test and directed him 
to the proper rooms. With a num- 
ber of students he then went over 
the paper that the man had hand- 
ed him. 

One answer showed that the 
man had the right qualifications 
for a watchman and had a lot of 
originality besides. The ques- 


tion was to this effect: “A thief 
stole some bonds in Philadelphia, 
took them to New York and gave 
them to a broker for sale. He, 
seeing that they were Philadel- 
phia securities, sent them to a 
Philadelphia broker. This man 
was given notice by the true own- 
er that the bonds belonged to 
him, and he wanted them held un- 
til his rights were established. 
The broker, however, sent them 
back to his New York correspond- 
ents, who returned them to the 
thief. [Establish the rights of the 
parties.” 

The answer given by the em- 
bryo watchman was as follows: 
“T would get a detective and put 
him on the rogue’s trail.” 

“Yes,” said one of the students 
who was standing near, “and he 
would probably get as good re- 
sults at that as the true owner 
would by following the law I 
gave. That man ought to be put 
on the waiting list. If he could 
keep awake four hours studying 
that paper, he would make a good 
watchman, all right.” J. D.C. 


TRIBUTE TO CORTLANDT PARKER 





A number of clergymen and 
laymen recently met in Trinity 
Episcopal Church, Newark, at a 
memorial service to the late Cort- 
landt Parker, that being the 
church which he attended. 

Many members of the New Jer- 
sey Bar were present. Chancellor 
William J. Magie spoke, and other 
eulogies were delivered by Rt. 
Rev. Edwin S. Lines, Bishop of 
the Newark Diocese; Bishop 
Cortlandt Whitehead, of Pitts- 
burg, a nephew of Mr. Parker; 
Rev. John C. Eccleston, of Staten 
Island, a former rector of Trinity 
Church, and Rev, Louis Shreve 
Osborne, the present rector. 

sishop Lines said he was glad 
to be associated in the service of 
commemoration, and speak in the 
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name of the Diocese and of the 
Church, whose faithful servant 
and devoted son Mr. Parker had 
been through life. “Mr. Parker 
would not have wished us to come 
together at this time to praise him, 
or to speak words of eulogy which 
we all think might be fitly spok- 
en,” declared the Bishop. “He 
sought not man’s praise while liv- 
ing; he would not have wished it 
now that he has gone where the 
praise or criticism of men does not 
reach. But I think he would be 
glad to have us come together in 
the spirit which has suggested the 
ordering of this service, that we 
might remember him and speak as 
neighbors and friends of what he 
was and what he did. He needs 
not the tribute of praise that we 
might bring. His life work was 
so well done, and left so strong 
and complete, that no words of 
commendation from us are need- 
ed. But we all like to be remem- 
bered. The longing for the end- 
less life is within us,and we wou'd 
not pass and be forgotten. Espe- 
cially would we all like to keep 
some place in the memory and re- 
spect of those with whom we have 
been associated in our work. His 
devotion to his profession always 
interested me greatly. His call- 
ing was more than the means by 
which he made his living; he was 
fond of it, enthusiastic about it, 
devoted to it. He did not practice 
law merely to make money; he 
was not turned aside from its 
practice to take advantage of op- 
portunity or position which fairly 
came to him. I always thought 
that he loved his profession and 
had thrown his whole heart and 
mind into the purpose to excel 
therein.” 

Speaking of Mr. Parker’s devo- 
tion to his church, Bishop Lines 
said: 


“His interest in religion was 
very definite and very intense. His 
was not that formal respect for 
the church and for religion of a 
somewhat patronizing character, 
which so many men in high posi- 
tion are disposed to show. He al- 
ways acted and spoke as if an in- 
terest in church and religion was 
the most natural thing in the 
world, and to be assumed, of 
course, as the attitude of every 
right-minded and thoughtful man. 
His religion had steadiness, depth 
and strength, which nothing 
would disturb. He kept the old 
faith with the simplicity of a child. 
He never wavered in his trust in 
God, or in his Savior, and like 
John Selden, he had found in the 
gospel of Christ and the sacred 
Scriptures that upon which he 
could rest his soul for time and 
for eternity.” 

Chancellor Magie spoke briefly. 
He said that the good traits of Mr. 
Parker as a citizen and church- 
man had been extolled, but what 
he was to the Bar can only be de- 
scribed by a man of his profes- 
sion. 

“To me, whom he afforded a 
friendship,” said the Chancellor, 
“this duty is committed. The in- 
fluences that he exercised in the 
practice of law stirred the good 
elements in the young men as to 
their life mission.” 





A REMARKABLE JUSTICE. 


A justice of the peace named 
Thomas McCleery died recently 
in Washington, D. C., aged 81 
years, and the newspapers report 
that while he was justice of the 
peace for 25 years he never com- 
mitted but one person to the coun- 
ty jail, and had but one transcript 
from his records entered on the 
county docket. 
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N. J. BAR EXAMINATIONS, NOV. 
TERM, 1907. 
ATTORNEYS’ QUESTIONS. 

1. Distinguish between an ex 
post facto statute and a retrospec- 
tive statute. Give an example of 
each. 

2. Distinguish between vested 
and contingent remainders, and 
give an example of each. 

3. State the ordinary form of 
the habendum clause in a convey- 
ance of lands, and explain its func- 
tion. 

4. A tenant built into the house 
a- brick furnace, and connected it 
by flues with the rooms. He also 
placed in the kitchen a gas range, 
which he connected with the gas 
supply pipe. The range was not 


otherwise attached to the house. 
Is he entitled to remove the fur- 
nace and range at the expiration 
of his term? 

5. Goods were delivered by the 
owner to a railway company for 
transportation, 


While in posses- 
sion of the company they were 
levied on for taxes due from the 
shipper, and were sold in due 
course by the tax collector. Is 
the railway company liable to the 
owner for the value of the goods. 

6. A has agreed to sell and im- 
mediately deliver a piano to B for 
$500. The price is to be paid by 
installments after delivery. De- 
scribe the different methods by 
which the seller may secure him- 
self with the piano after its deliv- 
ery to the buyer. 

7. A, while under age, incurred 
$1,000 in debts at college. After 
becoming twenty-one years old he 
promised his creditors to pay the 
debts as soon as his father’s estate 
was settled. The estate has been 
settled. Is A liable for the debts? 

8. An actor contracted in writ- 
ing with a theatre manager to act 
in certain plays for the ensuing 
season. The actor was taken ill 
before the season began, and died 


in the middle of it. Is the actor’s 
estate liable for the breach of the 
contract? 

9. A partner took title in his 
own name to land which had been 
bought with partnership funds. 
Subsequently, without the knowl- 
edge of his partners, he exchang- 
ed the land with Benson for a 
yacht for his own use. Have the 
other partners any remedy against 
Benson in either of the following 
cases: (a) If Benson knew that 
the land had been bought with 
partnership funds? (b) If Ben- 
son did not know that fact? 

10. A instructed his agent to 
bid up land to $5,000 at a public 
sale. The agent, in A’s presence 
and hearing, bid $5,100, for which 
the property was struck off to 
him, and he signed the contract of 
sale as agent of A. Subsequently, 
A repudiated the contract on the 
ground that the agent had exceed- 
ed his authority. Will a bill for 
specific performance lie against 
A? 

11. A promissory note, dated at 
Trenton, did not specify the place 
of its payment, nor give its mak- 
er’s address. The maker lived in 
Princeton, and had a place of bus- 
iness at Bordentown. Where 
should the note be presented for 
payment to charge the endorser? 

12. What interest has a hus- 
band in the real and personal es- 
tate of his wife if she, leaving 
children by him, die intestate? 
What, if she, by will, devises all 
of her estate to her children? 

13. A creditor of a decedent 
neglected to prove his claim be- 
fore the rule to bar creditors was 
made absolute. The executor’s 
account showed a balance for dis- 
tribution. What remedy has the 
creditor ? 

14. A sea captain, long suppos- 
ed by everyone to have been lost 
at sea, owned a farm, which his 
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only child contracted in writing to 
sell to Bb. Unknown at the time 
to both the child and to B, the 
father was alive. B filed a bill for 
cancellation of the contract. 
Should he succeed? 

15. A sold to B, at a stated price 
for each, a clock desired by B be- 
cause it had formerly been in B’s 
family for generations, and a new 
carriage. Afterwards A refused 
to deliver either the clock or the 
carriage, whereupon B filed a bill 
in chancery for the specific per- 
formance by A of his contract. 
Can the bill be maintained ? 

16. Will equity stay, by injunc- 
tion, proceedings on an _ indict- 
ment? 

17. A sold to B a large tract of 
land, telling him that it contained 
only twenty acres of untillable 
land. B, before buying, examined 
all the land. After purchasing, B 
discovered that fifty acres of the 
land were untillable, and sued A 
at law for deceit. Can he recover? 

18. A driver on a wagon, rais- 
ing his whip threateningly, said 
to a woman on the sidewalk, who 
had accused him of wrong: “If I 
could leave my horse, I would not 
take such words from you.” The 
woman sued him for an assault. 
Can she recover ? 

19. B, in the presence of others, 
accused A of having had a loath- 
some disease some time before. A 
never had that disease, and sued B 
for slander. Can he recover? 

20. A man living in a house 
with but one outward door rented 
rooms in it to lodgers. He broke 
into one of those rooms at night 
and stole therefrom goods of the 
lodger. Is he guilty of burglary? 

21. A, of full age, entered into 
a contract to marry with B, an in- 
fant. A failed to fulfill the con- 
tract. In an action against him 
by B, he defends on the ground of 


her infancy.» Should this defence 
prevail ? 

22. A business corporation or- 
ganized under the laws of this 
state finds that the term of its cor- 
porate existence is about to ex- 
pire. How may its corporate ex- 
istence be extended? 

23. The written and printed 
parts of an instrument are repug- 
nent. Which will prevail? 

24, A witness is asked on cross- 
examination whether he was ever 
arrested for larceny. On objec- 
tion to the question, how should 
the court rule? 

25. In an action on contract the 
defendant pleaded the general is- 
sue. At the trial, the defendant 
sought to take advantage of the 
fact that the statute of limitation 
had run against the plaintiff’s 
claim. Can he take advantage of 
this under the general issue? 

26. What is the “similiter” in 
pleading? Is it necessary to file 


it under our practice? 


2%. In an action in chancery the 
decree required the defendant to 
convey certain lands to the com- 
plainant within thirty days. The 
defendant refused to comply with 
the decree. What effect, if any, 
had the decree upon the legal title 
to the lands directed to be con- 
veyed? 

28. May a defendant demur to 
part of a bill in chancery and an- 
swer as to the remainder? 

29. (a) What is the affidavit 
and certificate which is required 
to be annexed to every plea and 
demurrer in chancery? (b) What 
is the effect of failure to annex 
such affidavit and certificate? 

30. What is the writ of ne ex- 
eat, and from what court does it 
issue? ' 

COUNSELORS’ QUESTIONS. 

1. A judgment, void for want of 

jurisdiction, was entered against 
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A. Under execution, the lands of A 
were duly levied upon and con- 
veyed by the sheriff to X. Subse- 
quently the legislature passed an 
act confirming the sale and declar- 
ing that it vested a good title in X. 
Is the act valid? 

2. A deed conveyed land to A 
“for his natural life, and upon his 
death to his heirs.” (a) What es- 
tate was conveyed by the deed? 
(b) If a devise had been made in 
the same language, what estate 
would have passed? 

3. Hart conveyed his farm to 
Jones. Jones has never recorded 
his deed. After delivery of the 
deed and the payment of the price, 
but while Hart was in possession 
of the farm, he again sold and con- 
veyed it to Barton, who knew of 
the prior sale to Jones. Barton 
immediately recorded his deed. In 
whom is the title to the farm vest- 
ed? 

4. A’s servant, without author- 
ity, sold 100 barrels of A’s apples 
to a cider mill, and absconded 
with the proceeds. Some of the 
apples are still in the barrels at 
the mill, but others have been 
poured from the barrels into a bin 
and mixed with other apples of 
the mill owner. Has A any choice 
in the form of action he may bring 
against the mill owner, and, if so, 
what? 

5. A took his horse to the black- 
smith to be shod. The smith, be- 
ing occupied with other work, re- 
fused to shoe or to receive the 
horse. Thereupon A left the horse 
fastened in the smith’s yard. He 
did not return, and during the 
night the horse was injured by 
exposure. The smith saw the 


horse during the night, but did 
not take care of it. 
liable? 

6. Awrote to B: “I will sell you 
my yacht for $10,000 as soon as 


Is the smith 


she arrives from the voyage she is 
now upon.” B accepted the offer, 
and immediately paid $1,0000n ac- 
count of the price. The yacht was 
afterwards lost by shipwreck be- 
fore her arrival. Can B recover 
the $1,000 which he paid? 

7. A embezzled $1,000 from his 
employer, B. On the latter’s com- 
plaint, he was held to await the 
action of the grand jury. Subse- 
quently, A promised to return the 
sum embezzled if B would drop 
the prosecution, to which B 
agreed. To secure the payment, 
A endorsed and delivered to B, be- 
fore maturity, the promissory note 
of X for that sum, which note had 
been made by X for goods sold to 
him by A. (a) Is A liable to B on 
the endorsement? (b) Is X, as 
maker of the note, liable to B? 

8. A mortgage upon a number 
of lots, dated January 1, 1906, was 
made payable five years from its 
date, with interest payable half- 
yearly. There was no clause in it 
making the principal payable 
sooner because of non-payment of 
interest. No interest upon it has 
been paid. What remedy has the 
mortgagee, if any, for the collec- 
tion of principal, or interest, or 
both? 

9. One of two partners engaged 
in manufacturing jewelry sold the 
entire plant and business in the 
absence of the other partner, and 
without his knowledge or consent. 
Is the sale valid as against him? 

10. A left his horse at B’s liv- 
ery stable, and authorized B to 
sell it for $300. At the same time, 
he borrowed from B $100, and 
agreed that the loan should be re- 
paid from the proceeds of sale. A 
died the next day, and afterwards 
B, knowing of A’s death, sold the 
horse to X._ A’s executor brought 
replevin against X for the horse. 
Can he recover? 
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11. M, an infant, made his 
promissory note to O, who en- 
dorsed it to D. The note not be- 
ing paid, D sued O, who defended 
on the ground of the incapacity of 
M to contract, and that his, D’s, 
secondary liability could be no 
greater than that of his principal. 
Is the defence a valid one? 

12. A will, after one specific be- 
quest, stated “I give and bequeath 
all the residue of my estate, which 
consists of personalty only,” in 
trust, etc. At the execution of his 
will, a mortgage constituted a 
part of the testator’s personalty. 
Subsequently he acquired the title 
to the mortgaged premises by 
foreclosure, and died seized there- 
of. Did the premises pass by the 
will? 

13. An executor converted a 
large part of the personal estate of 
his testator into money, and died 
before settling his account. The 
substituted administrator of the 
testator filed a bill against the rep- 
resentative of the deceased exec- 
utor for an account of the part of 
the testator’s estate converted into 
money. Can the bill be main- 
tained? 

14. Government bonds’ were 
held upon a trust to pay the in- 
come to A for life, and afterwards 
to pay the accruing, as well as the 
arrears, of income to B. A revolu- 
tion occurring, the government 
suspended the payment of the in- 
come for several installment per- 
iods, and A died before the pay- 
ments were resumed. Who is en- 
titled to the arrears of income? 

15. A mortgage, by mistake, 
embraced more land than the par- 
ties intended. The mortgagor filed 
a bill in equity, alleging that he 
had just discovered the mistake, 
and praying that it be corrected 
by releasing the part mistakenly 
included in the mortgage from the 


lien thereof. The bill admitted 
that the loan was due and unpaid. 
Is the mortgagor entitled to the 
relief prayed for? 

16. A will, duly executed, gave 
real and personal property in trust 
for a specific purpose, but appoint- 
ed no trustee. The will named an 
executor, who qualified. Who is 
deemed by equity to be the trus- 
tee of the personal property ? Who 
of the real estate? 

17. A dealer offered a farmer 
twelve cents per pound for his 
crop of hops. The farmer did not 
know the price of hops, and did 
not want to sell, but on the dealer 
saying that he had bought the 
crop of C, an experienced grower, 
for that price, the farmer, having 
confidence in C’s judgment, made 
the sale at the dealer’s offer. The 
farmer afterwards learned that 
when he made the sale hops were 
worth more than twelve cents per 
pound, and that C did not sell to 


the dealer. Ile thereupon brought 
suit against the dealer for the dif- 


ference between the price at 
which he sold the hops and their 
market price at the time of sale. 
Can B recover? 

18. B gave to a builder, erect- 
ing a barn on his land, the right to 
place materials on the private road 
leading to his house. D, having 
occasion to use the road at night 
to visit B on business, ran into 
the materials and sustained dam- 
age without fault on his part: He 
sued B for the damage he sustain- 
ed. Can he recover? 

19. A child five years old, while 
crossing a street alone on his re- 
turn from school, was carelessly 
run over and injured by a cabman. 
The parent sued the cabman, who 
defended on the ground of con- 
tributory negligence in permitting 
the child to be alone on the street. 
Is the defence a good one? 
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20. B was indicted for bribery 
in offering to pay a councilman to 
vote for an ordinance he wished 
passed. He defended on the 
grounds: 1. That no statute made 
such an act a crime; 2. That at 
common law bribery could only 
be predicated of a reward offered 
to a judge or other officer concern- 
ed in the administration of justice. 
Are the detences valid? 

21. A, the wife of B, purchased 
groceries for the use of the house- 
hold. B, from time to time, pur- 
chased groceries for like use at the 
same place. All the purchases 
were charged to B, who refused to 
pay for those of his wife. The 
grocer sued the wife. Can he re- 
cover? 

22. A railroad company (a cor- 
poration) sold to B a lot of coal 
taken from mines owned by it. In 
an action for the purchase price, 
B defends upon the ground that 
the company was not authorized 
to operate mines and sell coal. 
Will this defence prevail? 

23. A, a witness in a criminal 
trial, is asked by the prosecutor if 
he did not assist the prisoner in 
the commission of the offence 
charged in the indictment. The 
question is objected to by the wit- 
ness, who refuses to answer. Is 
he justified in his refusal? 

24. On trial of an action the 
plaintiff produced a paper on no- 
tice from the defendant. The de- 
fendant examined it, but declined 
to put it in evidence. Is he oblig- 
ed to do so? 

25. A and B together assaulted 
C. A settled with C for $250, and 
took a release from him. C there- 
upon sued B. Has B a defence to 
this action? If so, how will he 
set it up? b. 

26. A assaulted B, who assign- 
ed his right of action to C. In an 


action by C against A, the assault 


and assignment are set up. Has 
A any defence to the action? 

27. On the face of a declaration 
in an action for slander it appears 
that the statute of limitations has 
run against the plaintiff’s claim. 
Can the defendant take advantage 
of this fact by demurrer ? 

28. A mortgaged three lots to 
B. He later sold one lot to C, and 
subsequently another to D. Ina 
foreclosure action, to which C and 
D are parties, question is raised 
as to what the decree should pro- 
vide with respect to the order in 
which the lots should be offered 
for sale. What do you say? 

29. How will the Court of 
Chancery proceed in a suit prop- 
erly before it, where a matter of 
fact renders the intervention of a 
jury necessary ? 

30. In order to secure an injunc- 
tion on application of defendant to 
stay proceedings at law in a per- 
sonal action after verdict or judg- 
ment, what steps are necessary? 





ADMISSION TO W. J. BAR, NOV. 
TERM, 1907. 


The following were admitted as 
attorneys and counselors at the 
November term of court: 


ATTORNEYS. 


Isaac H. Nutter, Atlantic City; 
Percival G. Cruden, Bayonne; 
William Hauser, Bloomfield; Os- 
car L. Fleetwood, Bridgeton; Ed- 
ward C. Waddington, Camden; 
Theodore McC. Marsh, James L. 
Garabrant, East Orange; Joseph 
A. Springstead, Hoboken; Henry 


Carless, Irvington; Charles E. 
Miller, Frank E. Williamson, 
Charles J. Kelaher, Alfred A. 


Franck, Jersey City; Mark Town- 
send, Jr., Linwood; Andrew H. 
Weller, Montclair; Franklin 
Briggs, C. Clifford Brangs, Nich- 
olas LaVecchia, William Tyacke, 
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Jr., Michael A. Castellano, Irving 
W. Teeple, Salvatore Muti, Frank 
W. Long, David Lesnik, John 
Joseph Lynn, John W. Bostwick, 
Jr., Samuel Press, Newark; Rob- 
ert H. Cunningham, Jr., and Em- 
ory L. Clark, Paterson; Frederic 
D. Taylor, South Orange. 


COUNSELORS. 


William P. Godfrey and Frank 
Smathers, Atlantic City; George 
A. Enright and Reginald Branch, 
3urlington; Roscoe C. Ward, 
Bridgeton; Charles A. Bonnell, 
Cape May Court House; John A. 
Riggins, Joseph B. Tyler, Andrew 
B. Carlin, Camden; Thomas J. 
Huckin, Englewood; Herman L. 
Hamilton, Egg Harbor City; Mar- 
tin P. O’Connor, Elizabeth; Wil- 
liam A. Smith, Samuel D. Wil- 
liams, Joseph G. Young, Worrall 
F. Mountain, Gilbert M. Cornish, 
Spaulding Frazer, J. Edward Ash- 
mead, J. H. Harrison, Newark; 
John M. Nolan, Paterson; John 
P. Owens, Plainfield; Francis S. 
Stickle, William A. Dolan, New 
York. 


THE PORTRAIT. 


We present this month the por- 
trait of Mr. Justice Hendrickson 
of the N. J. Supreme Court. He 
was born in New Egypt, N. J., 
Jan. 8, 1843; graduated at Prince- 
ton College in 1863; conducted a 
classical school for one year in 
Pemberton; studied law with 
Abraham Brown and Garrit S. 
Cannon, and was admitted as an 
attorney at the November term, 
1866, and as counselor at the No- 
vember term, 1869. He then prac- 
ticed law in Mt, Holly. 

He was prosecutor of the pleas 
for Burlington Co. from 1870 to 
1890; was a member of the house 
of assembly in 1867; was appoint- 
ed Judge of the Court of Errors 


and Appeals in 1896, and in 1901 
was appointed Justice of the Su- 
preme Court. He has been an in- 
fluential member of the Metho- 
dist Episcopal Church, serving on 
many official boards of that body, 
and was president of the Board of 
Trustees of Pennington Seminary 
for many years. In politics he is 
a Democrat. The likeness, which 
is a striking one, shows him in his 
official robes. 





OBITUARIES. 
MR. WILLIAM L. TERHUN HE. 


Mr. William L. Terhune, the 
oldest lawyer in the state, and the 
oldest graduate of Rutgers Col- 
lege, died at his home in Mata- 
wan, N. J., on Dec. 27 of general 
debility. 

Mr. Terhune was born in New 
Brunswick May 15, 1815, and was 
the son of Judge John Terhune, 
who for 54 years was an elder in 
the Presbyterian Church at New 
Brunswick. He was admitted to 
the New Jersey Bar as attorney 
at the September term, 1838, and 
for 62 years was an energetic and 
successful practitioner at Mata- 
wan. In 1839 he married Margaret 
Little, a sister of the late Clerk in 
Chancery, Henry S. Little. She 
died about a year since. He re- 
tired from active practice about 
seven years ago. 

Mr. Terhune “was a gentleman 
of the old school. His rich and 
thorough culture and his unfail- 
ing and contagious geneality made 
him the charm of every social cir- 
cle he entered. His warm heart 
and kindly manners made _ his 
presence a benediction to those in 
trouble and bereavement. His 
acts of charity were continuous 
and unbounded. . . . . He 
loved his books intelligently. His 
literary experience was unusual 
in its range and depth.” 
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He left three sons and a daugh- 
ter to survive him, James L., John 
T. and Henry Stafford and Miss 
Margaret Little Terhune, all of 
Matawan. His son, Henry S., is 
a practitioner at Long Branch. 


MR. J. HENRY ROSZEL. 

Mr. J. Henry Roszel, of East 
Orange, died on Jan. 3 at his home 
after a long illness. He was for- 
merly a resident of Newark, but 
for the past nine years had lived in 
East Orange. He was admitted 
to the New Jersey Bar as an at- 
torney at the November term, 
1898, and as counselor at the No- 
vember term, 1901. He was 30 
years of age. 





BOOK NOTICES. 


COMPILED STATUTES OF 
THE UNITED STATES. Sup- 
plement 1907, Embracing the U. 
S. Statutes from March 4, 1901, 
to March 4, 1907. Compiled by 
John A. Mallory. St. Paul. 
West Publishing Co., 1907. 
Price, $6.00. 


This large volume, containing 
1,341 pages, bound in buckram, 
gives in excellent type the stat- 
utes of the United States enacted 
since the publication of the three 
volumes of “United States Com- 
piled Statutes, 1901,” published by 
the same firm. The practitioner 
will here find in one volume all 
the General Laws contained in the 
seven volumes of the Statutes at 
Large, and in addition valuable 
annotations and tables not given 
in the annual Statutes. The recent 
important acts, known as The 
Pure Food Law, The Meat In- 
spection Act, The Railway Rate 
Act, The Denatured Alcohol Act, 
and the new laws on Naturaliza- 
tion and Immigration are, of 


course, included. 


So far as we can see this is an 
entirely safe guide as to the pres- 
ent condition of the Federal stat- 
utes, and is a work which no ac- 
tive lawyer can be without. It is 
thoroughly well indexed. 
STREET RAILWAY RE- 

PORTS. Annotated. Vol. IV. 

Albany. Matthew Bender & 

Co., 1907. Price, $5.00. 


In taking up this volume we are 
pleased to find that it contains a 
combined Index to all the annota- 
tions from Vols. I. to IV., inclu- 
sive, of this series of Street Rail- 
way Reports. This is a large vol- 
ume, containing 1,218 pages. It 
is bound in dark buckram. It re- 
ports the electric railway and 
street railway decisions of the 
Federal and State courts in the 
United States. It is edited and 
annotated by Frank B. Gilbert, 
Melvin Bender and Harold J. Hin- 
man, of the Albany Bar. The 
number of cases reported is, of 
course, large, and the reports are 
complete and not partial only. 
There are 385 cases reported and 
12 8notes. Street railway practi- 
tioners will find this volume a 
thesaurus as to street railway 
cases; fully thorough and of per- 
manent use. 


DIGEST OF DECISIONS of the 
Courts of Law and Equity of 
the State of New Jersey from 
1898 to 1907. By John S. Mac- 
kay and Clifford L. Newman. 


Paterson: News Printing Co. 
Pp. 1101. suckram. Price, 
$7.50. 


As this volume comes to hand 
just as we go to press we are un- 
able to carefully review it, but will 
do so next month. It is a hand- 
somely printed, well-bound and 
attractive volume, which, of 
course, no lawyer in New Jersey 
can be without. 
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